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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 01 of  2015(D) 
 

1.  Smti. Lata P. Tiwari,  
 W/O Late Binod Kr. Tiwari, 
 
2. Smti. Renuka Tiwari, 
 W/O Ram Kripal Tiwari, 
 
3. Sri Ram Kripal Tiwari, 
  

All are  the residence of 
 Vill- Dhighaligaon, 
 P.O. Balipara, 

P.S. Chariduar. 
 Dist. Sonitpur, Tezpur, Assam.......................Claimants.   
 

-Versus- 
1.  Sri Chandra Kanta Saikia, 
 Son of Late R. Saikia,  
 R/O Vill- Bhakatgaon, 
 P.O.& P.S. Chariduar. 
 Dist. Sonitpur, Assam. 
   
2. IFFCO TOKIO General Insurance Co. Ltd. 
 Vill- H# 24, 2nd Floor, 
 Nilomoni Phukan Path, 
 Christian Basti Guwahati-751005. 
 Dist. Kamrup, Assam..................Opposite Parties. 
 
 

ADVOCATES APPEARED 
 
For the claimant   :-Sri S. Khan, Advocate.   

 
For the O.P.No.1   :- Sri C. Borah, Advocate. 
 
For the O.P. No. 2  :- Sri S. K. Singh, Advocate. 
 
Date of Argument   :- 01-12-2017 

 
Date of Judgment   :- 11-12-2017    
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J U D G M E N T 
 
 

This is an application u/s- 158(6) of M.V. Act 1988 filed by the claimants 

Smti. Renuka Tiwari, Smti. Lata P. Tiwari and Sri Ram Kripal Tiwari claiming 

compensation on account of death of their son/husband Binod Kr. Tiwari  in a 

motor vehicle accident. 

1.     The brief fact of the case is that on 26-09-2014 Binod Kr. Tiwari (since 

deceased)  was proceeding  from Balipara side to Jorabat in a  Duro scooter 

bearing No. AS-12L/1391 and when reached near Uriagaon, Chariali at about 5-

30 A.M. there was a big pothole over the road and the motor cycle skidded  and 

he fell down causing severe injuries on  his person. Ultimately he died.  

2. After the accident, one case was registered vide Nagaon P.S. case No. 

57/14. At the time of accident, the alleged vehicle was insured with Iffco Tokio 

General Insurance Co. Ltd.  

3. Against the claim petition, the O.P. No. 1 i.e. owner of the vehicle has 

submitted written statement by admitting that he is the registered owner of the 

vehicle bearing No. AS-12L/1391 (Duro) at the time of the alleged accident. But 

alleged that deceased must have sustained injuries due to rash and negligence 

on his part. Moreover, the vehicle bearing No. AS-12L/1391 was duly insured 

with Iffco Tokio General Insurance Co. Ltd. As such if any liability arises out of 

the alleged claim O.P. 2 is liable to pay. It is also stated that there is no provision 

for granting compensation u/s- 158(6) of M.V. Act 1988, as such claim petition is 

liable to be dismissed.  

4. O.P. No. 2 i.e. insurer of the vehicle has submitted written statement 

wherein it is stated that the claim petition is filed u/s- 158(6) of the M.V. Act 

1988. The said provision is not meant for seeking compensation. Hence, seeking 

compensation u/s- 158(6) of the M.V. Act is wrong and not maintainable. The 

Motor Vehicles Act provides section 140, 163-A and 166 under which 

compensation can be claimed and not u/s- 158(6). It is further stated that the 

deceased was himself negligent leading to the alleged accident. The legal heirs of 

deceased are legally barred from claiming compensation for the negligent act of 

the deceased and prayed to dismiss the claim petition with cost.   
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5. On the pleadings aforesaid, following issues were framed- 

1. Whether the accident took place on 26-09-14 due to use of a vehicle 

bearing No. AS-12L/1391 (Duro) and whether the victim Binod Kr. 

Tiwari died due to the alleged accident?  

2. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

6.       I have heard argument advanced by the Learned Counsel of both sides. I 

have also perused the documents available in the record.  

 Issue No. 1  

7. The  claimants Smti. Renuka Tiwari and Sri Ram Kripal Tiwari are  parents 

of the deceased  examined in this case as CW-2 and 3 who deposed in their 

evidence that on 26-09-14 their son Binod Kr. Tiwari was proceeding from 

Balipara side towards Jagiroad to meet their daughter-in-law Lata P. Tiwari ( wife 

of the deceased) with Duro scooty bearing No. AS-12L/1391 at about 5-30 A.M. 

and when he reached near Uriagaon Chariali  his vehicle met with an accident, as 

he entered into big hole and the vehicle skidded and he fell down from the motor 

cycle and he sustained grievous injuries on his person. Ultimately he died.  

8.  CW-2 has exhibited the following documents- 

Ext. 1 Form 54.  

Ext. 2 Post Mortem report. 

Ext. 3 salary certificate. 

9. In their cross-examination, CW-2 and 3 replied that one month prior to 

the death of their son, his wife Lata P. Tiwari left them and had gone to some 

unknown place. They have not contacted her thereafter. They cannot say how 

this case was originally filed in this court. They presume the death occurred to 

their son due to accident. They heard that the Duro scooty had been parked on 

the National Highway and the dead body of their son was lying on the National 

Highway. They did not know whose Duro scooty it was.  Probably he had 

borrowed it from someone else.  
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10. Ext.1 is the accident information report from which it reveals that an 

accident occurred on 26-9-14  at about 5-30 A.M. at Uriagaon Chariali under 

Nagaon P.S. and Binod Kr. Tiwari died due to the alleged accident. The vehicle 

bearing No. AS-12L/1391 ( Duro Scooty) was responsible for causing  death of 

the deceased Binod Kr. Tiwari. One Extract copy of Nagaon P.S. traffic Branch 

GDE No. 530 dtd. 26-09-14 is available in the record which shows that on receipt 

of the information regarding accident at Uriagaon Chariali, ASI Giasuddin Ahmed 

was asked to enquire the matter. From Extract copy of Nagaon P.S. Traffic 

Branch GDE No. 533 dtd. 26-09-14,  it reveals that on receipt of the information 

regarding accident vide GDE No. 530 dtd. 26.09.14, after enquiry ASI Giasuddin 

Ahmed returned back to P.S.  and informed that on 26-09-14  at about 3-30 A.M.  

an accident occurred at Uriagaon Chariali in front of the house of Pranab 

Hazarika over 37 NH and due to pothole over the road rider of Duro scooty 

bearing No. AS-12L/1391 met with an accident. He sustained injury on his head 

and died on the spot. The alleged scooty was brought to the P.S. It appears from 

Ext. 1 that on the basis of the information regarding accident Nagaon P.S. U.D. 

case No. 57/14 was registered.  

11. It is seen from the record there is no eye-witness to the accident. The 

accident occurred on the wee hours of the day  near Uriagaon Chariali. At that 

time while the deceased was riding a scooty met with an accident. Though 

alleged scooty was seized in connection with the accident but it is nowhere 

stated that whether there was any damage found in the scooty. As per statement 

of the CW-1 and 2 the said scooty had been parked on the NH and the dead 

body was lying on the NH. No second vehicle was involved in the accident.  

12. Ld. Counsel for the insurance company has argued before me that the 

instant accident case is not maintainable either under the provision of section 

163(A) or 166 of M.V. Act. The claimant was claimed that at the relevant time of 

alleged accident the deceased Binod Kr. Tiwari was proceeding from Balipara 

towards Jagiroad  by riding his alleged scooty and when he reached near 

Uriagaon Chariali he met with an accident and he sustained injuries. Ultimately 

he died. The legal heirs of deceased are legally barred from claiming 

compensation for the negligent act of the deceased. It is not within its 

knowledge as to whether any accident took place or not. 
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13. In support of his submission Ld. Counsel cited one case law- 

i) 2015 Supreme (Tri) 77 [Suchitra Choudhury(Dey) Vs- 

Naresh Debbarma]  

In the said case, following cases have been reproduced- 

1.Oriental Insurance Co. Ltd.  Vs- Jhuma Saha and Others.  

2.Ningamma and Another Vs United India Insurance Co. Ltd.  

3.Oriental Insurance Co. Ltd. vs- Rajni Devi  and Others.  

4.National Insurance Co. Ltd. Vs- Sinthia and Others.  

14. In the case of Oriental  Insurance Co. Ltd.  Vs- Jhuma Saha and 

Others reported in 2007 ACJ 818 the Apex Court held that where the owner 

of the vehicle himself is to be blamed for the accident and no other motor vehicle 

is involved then his heirs cannot claim any compensation. The principle laid down 

was that a person cannot be a plaintiff and the defendant at the same time. The 

insurance company is only to indemnify the owner and the legal heirs of the 

owner cannot file a claim against the insurance company.   

15. In Ningamma and Another Vs United India Insurance Co. Ltd. 

reported in 2009 ACJ 2020 the Apex Court was dealing with a case the facts 

of which case are similar to the facts of the present case. In the said case , the 

deceased had borrowed a motor cycle from the owner. He while driving the 

motor cycle hit a bullock cart, but no other motor vehicle was involved. The Apex 

Court held that the borrower of the motor cycle steps into the shoes of the 

owner and since the owner cannot himself be a recipient of compensation as 

liability to pay the same is on him the borrower in case of injury or his legal heirs 

in the case of death of borrower of the vehicle are not entitled to claim 

compensation.  

16. In the case of Oriental Insurance Co. Ltd. vs- Rajni Devi  and 

Others reported  in 2008 ACJ 1441 it was held as follows- 

 “In the case of Oriental Insurance Co. Ltd. vs- Rajni Devi  and Others 

reported  in 2008 ACJ 1441( SC) wherein  one of us , namely Hon’ble Justice S.B. 
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Sinha was a party, it has been categorically held  that in a case where third party 

is involved, the liability of the insurance company  would be unlimited. It was 

also held in the said decision that where, however, compensation is claimed for 

the death of the owner or another passenger of the vehicle, the contract of 

insurance being governed by the contract q ua contract, the claim of the 

claimant  against the insurance company would depend upon the terms thereof. 

It was held in the said decision that section 163-A  of the M.V Act cannot be said 

to have any application in respect of an accident wherein the owner of the motor 

vehicle  himself is involved. The decision further held that the question is no 

longer res integra. The liability under section 163-A of the M.V Act is on the 

owner of the vehicle. So a person cannot be both a claimant as also recipient, 

with respect of claim. Therefore, the heirs of the deceased could not have 

maintained a claim in terms of section 163-A of the M.V. Act.”   

17. In the present case, the claimant/injured is not the owner of the motor 

cycle in question.  He borrowed the motor cycle from its real owner. He cannot 

be held to be employee of the owner of the motor cycle. Though he was 

authorized to drive the said vehicle by its owner, therefore, he stepped into the 

shoes of the owner of the motor cycle. 

 Moreover, O.P. No. 1 himself alleged that accident may be occurred due 

to rash and negligence on the part of the deceased himself. There is no eye 

witness to the accident. The alleged scooty was found standing on the road side 

without any damage. If any accident took place with the use of the said vehicle 

there must have been some damages on the alleged scooty. Claimants have 

failed to prove the said aspect also. 

18. Therefore, I am of the considered view  that this case is squarely  

covered by the judgment in Ningamma’s (supra) case, as such the claimant is not 

entitled to get compensation u/s- 163(A) or 166 of M.V. Act . 

19. Hence, issue No. 1 and 2 are decided accordingly.   

   O   R  D   E   R 

20. In the result, claim petition is dismissed. There is no order as to cost. 

   Given under my hand and seal on this 11th day of November, 2017. 
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Dictated and corrected by me.      

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
 
 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

                         A N N E X U R E 

1.Witness of the Claimants: 

(i) Smti. Renuka Tiwari. 
(ii) Sri Ram Kripal Tiwari.  
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2. Witness of the Defence: 

     None  

3. Claimant’s Exhibits: 

Ext. 1 Form 54 .  

Ext. 2 Post Mortem report. 

Ext. 3 salary certificate. 

4.Exhibits of the defence :-  Nil 

 

(M. Nandi.) 

   Member 

     MACT, Sonitpur, Tezpur. 


